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RECEIVEDCLERK’S OFFICE

ILLINOIS POLLUTION CONTROL BOARD
SEP 27 2005

STATE OF ILLINOIS
PoHutlonControl Board

MIDWEST GENERATION EME, LLC
Petitioner, ) PCB 04-216

(Trade Secret Appeal)
v. )

)
)

ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

Respondent.

MIDWEST GENERATION EME, LLC’S

MOTION TO STAY IPCB 04-216

Pursuant to 35 III. Adm. Code 101.514, Midwest Generation EME, LLC (“Midwest

Generation”) respectfully submits this Motion to Stay PCB 04-216, and hereby states as

follows:

1. In 2003, the United States Environmental Protection Agency (“USEPA”)

issued both Midwest Generation and Commonwealth Edison Company (“ComEd”)

Requests for Information (“Information Requests”) under Section 114 of the Clean Air

Act, 42 U.S.C. § 114. The Information Requests sought information regarding six coal-

fired generating stations owned by ComEd through 1999 and currently owned by

Midwest Generation. ComEd and Midwest Generation each submitted a Response to

their respective Information Requests and provided USEPA with documents and

information. (“Midwest Generation Response” and “CornEd Response”).

2. Each company claimed that certain financial and business data contained

in its Response was confidential business data protected from disclosure under the

Freedom of Information Act (“FOIA”), 5 U.S.C. § 552, and USEPA’s regulations



implementing FOIA codified at 40 C.F.R. § 2.201 et. ~ Certain of the information in

the CornEd Response, excerpts from a Continuing Property Record (“CPR”) detailing

financial information related to expenditures at the six stations, is also owned and

considered confidential by Midwest Generation. At the suggestion of USEPA, each

company provided a courtesy copy of its Response to the Illinois Environmental

Protection Agency (“IEPA”).

3. Subsequently, IEPA received FOIA requests from Sierra Club requesting

copies of the Midwest Generation Response and the CornEd Response. By letter dated

February 26, 2004, IEPA asked CornEd to provide a Statement of Justification for its

confidentiality claims. On March 11, 2004, ComEd submitted a Statement of

Justification pertaining to the two types of information it considered confidential:

compilations of Generating Availability Data System (“GADs”) data and the CPR.

Midwest Generation was informed of the pending FOIA request for the ComEd

Response and on March 11, 2004, also submitted a Statement of Justification for the

portion of the ComEd Response pertaining to the! CPR

4. IEPA denied both Midwest Generation’s and ComEd’s trade secret claims

as to the information on the CPR. IEPA also denied CornEd’s trade secret claims

pertaining to the GADs data. On June 2, 2004, CornEd petitioned the Board to review

and reverse IEPA’s ruling as to ComEd’s claims; the Board accepted the petition and it

is docketed at 04-215. On June 3, 2004, Midwest Generation petitioned the Board to

review and reverse the IEPA determination as to Midwest Generation’s claim that the

CPR constitutes trade secrets; the Board accepted the petition and it is docketed as 04-

216. Discovery is currently beginning in both matters and, pursuant to the Discovery
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Schedule entered into by the Rearing Officer, Initial Document Requests and

lnterrogatories are due to be served on or before October 27, 2005. In accordance with

35 III. Adrn. Code 101 .514, a Status Report of this matter accompanies this Motion to

Stay.

5. On June 29, 2005, Midwest Generation and CornEd became aware that

an identical Sierra Club FOIA request for the ComEd Response was pending with

USEPA. Although the FOIA request was filed on May 20, 2004, it was not until June 29,

2005, that USEPA informed ComEd of the FOIA request and provided CornEd with an

opportunity to submit information supporting its claims of confidentiality. CornEd

informed Midwest Generation of this development, and by letter dated August 4, 2005,

Midwest Generation provided USEPA with a substantiation of its confidentiality claims.

On August 5, 2005, ComEd also submitted a justification to USEPA. USEPA is

currently reviewing the trade secret status of the CornEd Response. Accordingly, at this

time both the Board and USEPA are addressing the same fundamental question: Is the

CPR exempt from disclosure?

6. On September 23, 2005, CornEd moved the Board for a Stay of IPCB 04-

215 pending resolution of the federal CBI determination process. In its Memorandum in

Support of its Motion to Stay, ComEd argued that granting a Stay would (1) avoid the

costly and inefficient allocation of resources that is necessarily result!rtglromdupflcative

proceeding, (2) avoid practical difficulties that might arise from contrary FOIA

determination by state and federal agencies, and (3) allow the Board to be informed by

a closely related federal determination. Midwest Generation has incorporated CornEd’s

arguments into its Memoranda in Support of Midwest Generation’s Motion to Stay. In
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addition, Midwest Generation argues that the proceeding should be stayed because the

Board owes EPA deference when both administrative bodies are interpreting federal

regulations under the Clean Air Act. Midwest Generation also points out that without a

stay, administrative resources may be wasted. For example, if the result of the federal

CBI process is that the CPR is released to Sierra Club, the Board proceedings will be

unnecessary.

For the reasons set forth in the accompanying Memorandum in Support of

Midwest Generation’s Motion to Stay and the Memorandum in Support of ComEd’s

Motion to Stay, Midwest Generation respectfully requests that the proceedings before

the Board be stayed until completion of the federal CBI process.

Dated: September 27, 2005

Respectfully submitted,

MIDWEST GENERATION EME, LLC

By:cs.4~~’ 4
j~

9
’4IIØ”

Sheldon KZ el
Mary Ann Mullin
Andrew N. Sawula

SCH 1FF HARDIN LLP
6600 Sears Tower
Chicago, Illinois 60606
(312) 258-5687

Attorneys for
Midwest Generation EME, LLC

C112\ 1293785.1
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RECEIVEDCLERK’S OFFICEILLINOIS POLLUTION CONTROL BOARD SEP 2’7 2005

) STATE OF ILLINOIS
) Pollution Control BoardMIDWEST GENERATION EME, LLC )

Petitioner, ) PCB 04-216
(Trade Secret Appeal)

v.
)
)

ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

Respondent. )

MEMORANDUM IN SUPPORT OF MIDWEST GENERATION EME, LLC’S

MOTION TO STAY IPCB 04-216

Midwest Generation EME, LLC (“Midwest Generation”), by and through its

attorneys, respectfully submits this Memorandum in Support of its Motion to Stay IPCB

04-216.

I. FACTS

In 2003, the United States Environmental Protection Agency (“USEPA”) issued

both Midwest Generation and Commonwealth Edison Company (“CornEd”) Requests

for Information (“Information Requests”) under Sectionll4 of the Clean Air Act, 42

U.S.C. §114. The Information Requests sought information regarding six coal-fired

generating stations owned by ComEd until 1999 and currently owned by Midwest

Generation. ComEd and Midwest Generation each submitted a Response to their

respective Information Requests and provided USEPA with documents and information.

(“Midwest Generation Response” and “ComEd Response”). Each company claimed

that certain financial and business data contained in its Response was confidential

business data protected from disclosure under the Freedom of Information Act (“FOIA”),

5 U.S.C. § 552, and USEPA’s regulations implementing FOIA codified at 40 C.F.R. §



2.201 et. ~ Certain of the information in the CornEd Response, excerpts from a

Continuing Property Record (“CPR”) detailing financial information related to

expenditures at the six stations, is also owned and considered confidential by Midwest

Generation.

At the suggestion of USEPA, each company provided a courtesy copy of its

Response to the Illinois Environmental Protection Agency (“IEPA”). Subsequently,

IEPA received FOIA requests from the Sierra Club requesting copies of the Midwest

Generation Response and the CornEd Response. By letter dated February 26, 2004,

IEPA asked ComEd to provide a Statement of Justification for its confidentiality claims. 1

On March 11, 2004, ComEd submitted a Statement of Justification pertaining to the two

types of information it considered confidential: compilations of Generating Availability

Data System (“GADs”) data and the CPR. Midwest Generation was informed of the

pending FOIA request for the ComEd Response, and on March 11, 2004, also

submitted a Statement of Justification for the portion of the ComEd Response pertaining

to the CPR.

IEPA denied both Midwest Generation’s and CornEd’s trade secret claims as to

the information on the CPR. IEPA also denied ComEd’s trade secret claims pertaining

to the GADs data. On June 2, 2004, ComEd petitioned the Board to review and reverse

IEPA’s ruling as to CornEd’s claims; the Board accepted the petition and it is docketed

By letter dated January 5, 2004, IEPA asked Midwest Generation to provide a
Statement of Justification for its trade secret claims concerning the Midwest Generation
Response. Midwest Generation submitted a Statement of Justification for the
confidential information contained in the Midwest Generation Response. EPA
subsequently denied trade secret status to a portion of the claimed confidential
information and Midwest Generation petitioned Board to review the negative ruling. The
Board accepted this petition and it is docketed at 04-185. In a separate filing, Midwest
Generation has moved to Stay that matter.
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at 04-215. On June 3, 2004, Midwest Generation petitioned the Board to review and

reverse the IEPA determination as to Midwest Generation’s claim that the CPR

constitutes trade secrets; the Board accepted the petition and it is docketed as 04-216.

Discovery is currently beginning in both matters, and pursuant to the Discovery

Schedule entered into by the Hearing Officer, Initial Document Requests and

Interrogatories are due to be served on or before October 27, 2005.

On June 29, 2005, Midwest Generation and CornEd became aware that an

identical Sierra Club FOIA request for the ComEd Response was pending with USEPA.

Although the FOIA request was filed on May 20, 2004, it was not until June 29, 2005,

that USEPA informed CornEd of the FOIA request and provided ComEd with an

opportunity to submit information supporting its claims of confidentiality. ComEd

informed Midwest Generation of this development, and by letter dated August 4, 2005,

Midwest Generation provided USEPA with a substantiation of its confidentiality claims.

On August 5, 2005, ComEd also submitted a justification to USEPA. USEPA is

currently reviewing the trade secret status of the ComEd Response.

II. ARGUMENT

Pursuant to 35 III. Adm. Code 101 .514, CornEd has moved the Board for a Stay

of IPCB 04-215 pending resolution of the federal CBI determination process. Similarly,

Midwest Generation now moves to Stay IPCB 04-216 pending resolution of the federal

CBI determination process. Midwest Generation incorporates by reference the

“Memorandum in Support of Commonwealth Edison’s Motion to Stay” (“ComEd’s

Memorandum”), which was filed in PCB No. 04-215 on September 23, 2005, for the

reasons stated therein. See Attachment A. As explained in CornEd’s Memorandum, at
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this time, both the Board and USEPA are addressing the same fundamental question.

Granting a Stay would avoid the costly and inefficient allocation of resources that results

from duplicative proceedings. Further, a Stay of the Board proceedings will allow the

Board to be informed by a closely related federal determination.

In addition to the reasons cited in the ComEd Memorandum, Midwest Generation

notes that without a Stay, both USEPA and the Board will be making simultaneous

determinations as to whether the CPR is exempted from trade secret protection

because it constitutes “emission data” under the federal Clean Air Act, 42 U.S.C. § 114.

As the IEPA has noted in a filing in this matter, the Illinois Environmental Protection Act

excludes “emission data” from protection as a trade secret and incorporates the federal

definition of “emission data”. See Respondent’s Memorandum in Opposition to Midwest

Generation’s Motion for Partial Reconsideration at 7 citing 415 ILCS 5/7. While Midwest

Generation vehemently opposes the characterization of the CPR, an accounting record,

as “emissions data,” IEPA’s denial of trade secret protection was based, in part, on its

determination that the CPR constituted “emission data” under the regulations

implementing Section 114 of the Clean Air Act. ~. Accordingly, the Board and USEPA

will be simultaneously applying the federal regulatory term “emission data” to the CPR.

USEPA has the primary duty to interpret the Clean Air Act and its own regulations and

the Board, at the least, owes deference to those interpretations. aQ~Chevron U.S.A.

Inc. v. Natural Resources Defense Council, Inc.. 467 U.S. 837, 104 5. Ct. 2778, 81 L.

Ed. 2d 694 (1984). In fact, the Board may be bound by USEPA’s interpretations but,

even if not bound, principles of comity encourage the Board to consider that

determination; doing so is particularly appropriate in this instance because the IEPA

-4-



determination rests on its interpretation of an USEPA regulation. §~,~ Mather

Investment Properties LLC v. Ill. State Trapshooters, IPCB 04-29 (2005) (Principles of

comity caution against contrary determinations, at least where a stay of one proceeding

remains possible.).

A Stay would promote the efficient allocation of resources. If, for example, at the

conclusion of the federal process, the CPR is released to Sierra Club, the Board

proceedings would be largely moot.

Therefore, Midwest Generation respectfully requests that its Motion to Stay IPCB

04-216 pending completion of the federal process for determination of Midwest

Generation’s confidentiality claims be granted, pursuant to 35 Ill. Adm. Code 101 .514.

Dated: September 27, 2005

Respectfully submitted,

MIDWEST GENERATION EME, LLC

By:_____
Sheldon K bel
Mary Ann Mullin
Andrew N. Sawula

SCHIFF HARDIN LLP
6600 Sears Tower
Chicago, Illinois 60606
(312) 258-5687

Attorneys for
Midwest Generation EME, LLC

CH2\ 1288963.1
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RECEIVED
CLERK’S OFFICE

SEP 23 2005
BEFORETHE ILLINOIS POLLUTION CONTROLBOA~9,~TEOF ILLINOIS

) Pollution Control Board
)

CommonwealthEdisonCompany )
Petitioner, )

)
) PCBNo, 04-215

v. ) (TradeSecretAppeal)
)

Illinois EnvironmentalProtectionAgency, )
Respondent )

)

MEMORANDUM IN SUPPORTOF

COMMONWEALTH EDISONCOMPANY’S MOTION TO STAY PCB 042~

CommonwealthEdisonCompany(“CornEd”),by andthroughits attorneys,

SidleyAustin Brown & Wood LLP, respectfiullysubmitsthisMemorandumin Supportof its

Motion to StayPCB04-215.

I. FACTS
In 2003,CornEdreceivedaCleanAir Act § 114 Requestfor Information

(“Information Request”)from theUnitedStatesEnvironmentalProtectionAgency(“USEPA”).

TheInformationRequestsoughtinformationregardingsix coal-firedgeneratingstationsowned

by CornEduntil 1999 and cuntntlyownedby Midwest GenerationEME, LLC.’ In theresponse

CornEdsubmittedto USEPAon January30, 2004,CornEdincludedcertainfinancialand

businessdata,markedconspicuouslyas“confidentialbusinessinformation”(“Car’), that

includedexcerptsfrom a ContinuingPropertyRecord(“CPR”) andfouryearsofGenerating

Availability DataSystem(“GADs”) data(collectively,the“Confidential Articles”). TheCPR

excerptsarecompilationsCornEdpreparedofdetailedfinancialinformationrelatingto

‘The six electricgeneratingstationsnamedin the Information Requestwere: Crawford, butt,WiliCounty,
Waukegan,Fisk,and Powerton.

THIS FILING SUBMITTED ON RECYCLED PAPER



expendituresand investmentsat the six stations.TheCPRidentified additionsandtransfers

worth$100,000ormorethat hadtakenplaceateachofthefacilitiesoverapproximately25

years. TheGADs datacompilationsrevealedinformationconcerningplannedoutagehouñ,

forcedoutagehours,maintenanceoutagehours,and total unit deratedhoursfor eachgenerating

unit at eachstation. At USEPA’ssuggestion,CornEdsentanidenticalcopyof its Information

Requestresponsesto the Illinois EnvironmentalProtectionAgency(“EPA”).

A. IEPADenialofTradeSecretStatus

By letterdatedFebruary26,2004,EPA askedCornEdto providea statementof

justification for its confidentialityclaimsfollowing theagency’sreceiptofa Freedomof

InformationAct (“FOIA”) Requestfrom theSierraClub for CornEd’sInformationRequest

responses.Specifically, IEPA statedthat,pursuantto therequirementsoftheflhinois

EnvironmentalProtectionAct (hereinafterreferredto as the“Illinois Act’), 415 ILCS § 7, and

the illinois PollutionControl Board’s(“IPCB’s” orthe “Board’s”) implementingregulations,

codified at35 Ill. Admin. Code§ 130.201et~g., CornEdmustsubmita“trade secret”

justification.2

OnMarch 11, 2004,CornEdsubmitteda statementofjustificationpursuantto 35

Ill. Admin. CodePart130, asrequestedby EPA. In its statement,CornEdset forth the legal

requirementsfor tradesecretstatusand arguedthatthoserequirementsaresatisfied.

Specifically,CornEddetailedits corporatepoliciesgoverningthehandlingofsensitive

informationandset forth themeasuresusedto protecttheconfidentialCPRandGADs data.

CornEd’sjustification discussedthecompetitivevalueoftheinformation andinformedEPA

2 IEPA requesteda IradesecretjustificationdespiteCornEd’slabelingoftheConfidentialArticlesas“confidential
businessinformation.” As such,CornEdprovidedits justificationpursuantto 35 Iii. Admin. CodePart 130.
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that releasingits informationwould placeCornEdat an economicdisadvantage,sinceinformed

observersandcompetitorscouldascertainoverallbusinessstrategies,alterbiddingpractices,and

inferoperationalplansfrom a reviewofthesematerials.

OnApril 28, 2004,EPA deniedCornEd’stradesecretclaimsandstatedthat the

ConfidentialArticles were,in the agency’sdetermination,notexemptfrom disclosurewider the

‘Illinois Act. In its denial,theagencysimplystated,trackingtheregulationswithout explanation,

that CornEdfailed to adequatelydemonstratethat theinformationhadnotbeendisseminatedor

published,that the informationhascompetitivevalue,and that theinformationwasnot

“emissionsdata.”

B. Petition to IPCB for Reviewof IEPA Initial Determination

OnJune2, 2004,CornEdtimelypetitionedtheIPCBto reviewIEPA’s ruling and

reversethenegativetradesecretdetermination,oralternatively,to remandthecasefor a

determinationofthearticles’exemptionfrom disclosureundertheconfidentialbusiness

informationprovisionsoftheIllinois FOIA (5 ILCS § 140/7(l)(g))and2 Ill, Admiri. Code Part

1828. In an orderissuedon June17, 2004,theIPCB acceptedfor hearingthepetition for review

andagreedto examinewhethertheConfidentialArticles arein facttradesecretsand,therefore,

exemptfrom disclosureunderthe Illinois Act TheBoardfarthergrantedCornEd’srequestthat

thehearingbe conductedin cameraandorderedIEPA to continueprotectingtheclaimed

informationasconfidentialduringthe Boa*’d’s review. TheBoardhasruledon certain

proceduralmotionsbuthasnotyet engagedin a substantivereviewofEPA’S ruling andof

CornEd’stradesecretclaims.
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C. USEPAFrocecding

OnMay20,2004,just threemonthsafterSierraClubhadsubmittedaPOIA

requestto IEPA seekingaccessto CornEd’sInformationRequestresponses,SierraClub filed a

similarrequestwith USEPA. BothFOIA requestssoughtaccessto thesamedata. CornEdwas

not madeawareofSieuaClub’s federalFOIA request,however,until June30, 2005,thedateon

which CornEdreceivedaUSEPArequestfor substantiationofits confidentialityclaims.

Specifically,by letterdatedJune29, 2005, USEPArequestedthatCornEdprovidetheagency

with supportinginformationrelatedto its claimsof confidentiality,pursuantto 40 C.F.R.§2.201

et ~g., so thatUSEPAcanmakea determinationasto whetherit mustprovidecopiesof

ComM’s responsesto theFOIA requestor.By letterdatedAugust5, 2005,ComEdsubmitteda

substantiationof its confidentialityclaimsunderFOJAto USEPA. In particular,CornEddetailed

both its policiesfor keepingtheCPRandCADs dataconfidential,andits legal andpractical

explanationsofhowtheinformationqualifiesfor protection. USEPAhasnot yet issuedits

determinationof CornEd’sCBI claims.

II. ARGUMENT

Pursuantto 35 Ill. Admin. Code § 101 .514,CornEd movesthisBoard for a Stay

ofPCB04-215pendingresolutionofthe federalCB1 determinationprocess.At this time,both

theIPCB andUSEPAcurrentlyareengagedin proceedingsinvolving thesamepartyin interest,

thesameFOIA requestor,andsubstantiallysimilardeterminationsof confidentialitywith respect

to a singlesubmissionofdata. Grantingastaywould (1) avoidthe costlyandinefficient

allocationofresourcesthat is necessarilyresultingfrom duplicativeproceedings;(2) avoid
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practicaldifficulties that might arisefrom contraryFOIA determinationsby stateandfederal

agencies;and(3) allow theBoardto be informedby a closelyrelatedfederaldetermination.

TheBoardmayallow a staywherea substantiallysimilarmatter is

pendingin a different forum, soasto avoidthepracticaldifficulties andinefficienciesthatresult

from duplicativeproceedings.~ 35 flI. Admin. Code§ 101.514; MidwestGenerationEME.

LLC v. Illinois EPA. PCBNo. 04-185(2005)(staygrantedatIPCB’sown motionto “avoid

potentiallywastingadministrativeresources”).~ ~ Village of Mapletonv, Cathy’sTat,.313

111. App.3d 264, 268(3d Dist. 2000)(stay&antedto remove“the chanceof conflicting~

judgment”in contemporaneous,similar federalproceeding).A duplicativeproceedingis defined

asamatter“identical or substantiallysimilar to onebroughtbeforetheBoard oranotherforum.”

35 fll. Admin. Code§ 101.202. Illinois courtshaverecognizedthat this multiplicity resultsman

inefficientexpenditureofresourcesfor notonly theforums,but theparties,whomustpreparefor

bothproceedings.Mapleton,313 ill. App.3d at268 (multiplicity of litigation is avalid

considerationin grantingmotionsto stay).

A substantiallysimilarproceedinginvolving CornEd’sconfidentialityclaimsis

currentlyunderway at thefederallevel. SinceAugust5, 2005,thedateon which CornEd

submittedits substantiationletter,USEPAhasbeenengagedin an analysisoftheconfidentiality

ofCornEd’sCPRexcerptsandGADSdata. This evaluationwaspromptedby SierraClub’s

FOLk request,identical to theonesentto IEPA, for CornEd’sInformationRequestresponses.

TheConfidentialArticles atissuein both theIPCB andtheUSEPAproceedingsareidentical. In

fact, thedocumentsreviewedbyEPA, andon appeal,by theBoard,arephotocopiesof the

responsesCornEdsubmittedto USEPApursuantto the § 114 InformationRequest.
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Not only do thestateandfederalproceedingssharefactualcommonality,the

applicablelegal standardsgoverningboth confidentialitydeterminationsaresubstantiallysimilar.

~ Monstantov. Illinois EPAetal., PCB 85-19(1985)(citingfederaljudicial interpretationsof

thefederalFOJA in supportofruling under35 flI. Admin. CodePart120); OutboardMarine

Corp. v. Illinois EPA etal.. PCB84-26(1984)(”TheBoardnotesthat [its] broadconstructionof

standing[under35 III. CodePart120] comportswith thefederalcourts’ interpretationof

standingunderthe[federal)“FreedomofInformationAct” (5 USC552, asamended)”). See~

Cooperv. Illinois Dep’t of theLotteryet al., 640N.E.2d1299, 1303 (ilL App. Ct. 1stDist.

1994)(citingfederalFOIA caselawin tradesecretanalysisunderillinois FOIA). Both the

Board’stradesecretregulatiofls,codified at 35 III. Admin. CodePan130, andsimilar trade

secretprovisionsin the Illinois FreedomofInformationAct, 5 ILCS § 140/7(1)(g),are

frequentlyinterpretedby theBoardandby Illinois courtswith referenceto federalanalysesof

analogousfederalFOIA standards.j~.In MonsantoandOutboardMarineCorp., for example,

the IIPCB consideredfederalcasesinterpretingthe federalFOJA asguidesduringits own

analysesofthetradesecretprovisionspromulgatedunder§ 7 oftheIllinois Act. Similarly,

Illinois courtshaveroutinelyheldthat“caselaw construingthefederalstatuteshouldbeusedin

Illinois to interpret[theillinois FOIA).”3 ~ Cooper,640N.E.2dat 1303;Roulettev. Dep’t of

CentralMgmt. Services.490N.E.2d60,64(Ill. App. Ct. 1stDist. 1986). Achieving“consistent

construction”betweendeterminationsofconfidentialityat thestateandfederallevelsin this-case-

would be facilitatedby a stay,whichwould allow theIPCB to be informedby thefederal

confidentialitydeterminationduringits own analysis. Stateddifferently, failure to grantastay

Indeed,the Illinois FOJA exemptsfrom disclosure“[i]nfonnationspecificallyprohibitedfromdisclosureby
federalor Statelaw orrulesor regulationsadoptedunderfederalor Statelaw.” $ ILCS § 140/7(l)(a). ~ ~ 211!.
Admin. Code § 1828.202(a)(1)(A).
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will resultin two adjudicatorybodiesundertakingsimilar reviewsofthefacts,therecord,andthe

applicablelaw, withoutthebenefitoftheother’sprecedent.

An additionalpragmaticconsiderationcounselsin favor ofstayingPCB04-215.

A stayoftheBoardproceedingsavoidstheserious,practicaldifficulties thatcould-arisefrom

contrarydeterminationsby thetwo forums. Contrarydeterminationscouldresultin therelease

of CornEd’sconfidentialinformationatthe federallevel butnot at thestatelevel, orviceversa.

Suchan outcomenotonly placesCornEdat risk ofcompetitivedisadvantage,it provides

incentivefor FOLk requëstorsto circumventoneagency’sconfidentialitydeterminationsby

simplydirectingtheftrequeststo anotheragency.Principlesofcomitycautionagainstcontrary

determinations,atleastwherea stayofoneproceedingremainspossible.$~~ Mather

InvestmentProperties.L.L.C. v. Ill. StateTrapshooters,PCBNo. 04-29(2005). Although

CornEddoesnot contendthat theBoardwould beboundby USEPA’sor afederalcourt’s

determination,principlesofcomity encouragetheBoardtO considerthatdetermination.

Further,theBoardneednot relinquishjurisdictionby grantinga stay. ~

Pearlv. BicoastalCorp. eta!.,PCB No. 96-265(1997)(Boardretainedjurisdictionoverclaims

butconsentedto parties’requestfor stayto awaitdevelopmentsin stateremediationprogramand

to awaitfederal courtdeterminationof whetherthat courtwouldexereisesupplemental

jurisdictionover statelaw claimsalsoat issuein theBoardproceeding,eventhoughfederal

complaintwas later-filed). Rather,a stayaffordstheBoardan opportunityto considerthe

federaldeterminationduring its analysisandwould permit theBoardto issueafully informed

decision. Justasconfidentialitydeterminationsamong‘various stateagencies,including IEPA
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andIDNR, arecoordinatedpursuantto stateregulations,see~ 35 III. Admin. Code§ 132.216,

similarcoordinationofstateandfederaldetenninationsmakessense.4

* * *

WHEREFORE,CornEdrespectfizllyrequeststhat, pursuantto 35 111. Admin.

Code§ 101.514,the IPCB grantCornEd’sMotion to StayPCB04-215pendingresolutionofthe

federalCBI determinationprocess.

Respectfullysubmitted,

COMMONWEALTH EDISONCOMPANY

By: ____________________________

Byron F. Taylor
RoshnaBalasubramanian
SidleyAustinBrown & WoodLLP
10 SouthDearborn
Chicago,Illinois 60603
(312)853-7000

Attorneysfor Commonwealth
EdisonCompany

September23,2005

435 ~ Admin. Code § 130.402 furtherprovidesthat

Any informationaccordedconfidentialtreatmentmaybe disclosedor transmittedto other officers,
or authorizedrepresentativesofthis Stateor oftheUnitedStatesconcernedwith orfor the

purposesof carrying outthe [EnvirozimentalProtectionjAct or the federalenvironmentalstatutes
andregulations;provided, however,that such information shall be identified asconfidóntipl by the
Board,as thecasemaybe[415 ILCS 5fl(e~l.(emphasisadded).
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ILLINOIS POLLUTION CONTROL BOARD

) SEP 2’? 2005

MIDWEST GENERATION EME, LLC )
Petitioner, ) PCB 04-216

) (Trade Secret Appeal)
v. )

)
)

ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

Respondent.

STATUS REPORT

Now comes Midwest Generation EME, LLC (“Midwest Generation”) and files a

Status Report in conformance with the requirements of 35 III. Adm. Code 101.514.

On June 3, 2004, Midwest Generation filed with the Illinois Pollution Control

Board (“Board”) a petition for review of the Illinois Environmental Protection Agency’s

(“IEPA’s”) April 28, 2004 denial of trade secret status to certain information owned by

ComEd and Midwest Generation and provided to IEPA by ComEd. ComEd compiled

the information at the request of USEPA in the context of a Section 114, Information

Request pursuant to the federal Clean Air Act (hereafter referred to as the “Response”).

At the suggestion of USEPA, ComEd sent a copy of its response to IEPA. The

information submitted to USEPA and copied to IEPA consisted, in part, of an accounting

record referred to as a Continuing Property Record (“CPR”). In its Response, ComEd

clearly marked the CPR as “Confidential Business Information.”

In response to a Freedom of Information Act (FOIA) request by the Sierra Club,

JEPA made a determination pursuant to the trade secret provisions of the Illinois

Environmental Protection Act, 415 ILCS 7, that the CPR did not constitute trade secret

information and, therefore, could be released to Sierra Club. Both ComEd and Midwest



Generation petitioned the Board to reverse this determination, in addition to a reversal

of the IEPA determination concerning the CPR, ComEd also asked for a reversal of the

IEPA negative trade secret determination concerning other information submitted with

the Response and owned exclusively by ComEd. The Board accepted both petitions,

ComEd’s petition is docketed at PBC 04-215.

Both appeals have been assigned to Hearing Officer Bradley P. Halloran. In the

matter of PCB 04-216, the Board has ruled on certain procedural motions but has not

yet engaged in a substantive review of IEPA’s trade secret determination or of Midwest

Generation’s confidentiality claims.

In its June 17, 2004 Order, the Board asked the parties to address whether

consolidation of PCB 04-216 with PCB 04-215 was appropriate. On July 26, 2004,

pursuant to the Board’s Order, IEPA filed a motion recommending consolidation of PCB

04-215 and PCB 04-216, and ComEd and Midwest Generation each filed motions

opposing consolidation. On July 7, 2005, the Board issued an Order declining to

consolidate PCB 04-215 and PCB 04-21 6.

A second procedural matter on which the Board has ruled involves Sierra tIub’s

Motion to Intervene in PCB 04-216, filed August 3, 2004. Sierra Club claimed an

interest in the proceedings because it had filed a Freedom of Information Act (“FOIA”)

request seeking access to the CPR. On August 17, 2004, Midwest Generation filed a

motion opposing Sierra Club’s request to intervene. On August 18, 2005, the Board

issued an order denying Sierra Club’s Motion to Intervene but permitting Sierra Club to

present oral and written statements during Board hearings and file amicus curiae briefs

and public comments in the case.
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On August 17, 2004, Midwest Generation filed a Motion for Partial

Reconsideration of the Board’s Order of June 17, 2004, holding that the hearing in this

matter would be on the record before IEPA at the time of its decision. On September

21, 2004, IEPA filed an Opposition to the Motion for Partial Reconsideration. On

October 6, 2004, Midwest Generation filed a Reply. The Board has not yet ruled on this

Motion.

Following a status teleconference on July 29, 2005, the parties filed a proposed

discovery schedule with IPCB on August 4, 2005. On August 25, 2005, the Hearing

Officer entered an Order detailing a discovery schedule that commences with initial

document requests and initial interrogatories served on or before October 27, 2005.

A brief status teleconference with the IPCB Hearing Officer took place on

September 22, 2005. The next status teleconference is scheduled for November 10,

2005.

Dated: September 27, 2005

Respectfully submitted,

MIDWEST GENERATION EME, LLC

By:____
Sheldon A. abel
Mary Ann Mullin
Andrew N. Sawula

SCHIFF HARDIN LLP
6600 Sears Tower
Chicago, Illinois 60606
(312) 258-5687

Attorneys for
Midwest Generation EME, LLC
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